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IN THE 




JANUARY TERM, 1929. 


No. 4937. 


ORENSTEIN AND KOPPEL AKTIENGESELL- 

SCHAFT, Appellant, I 

vs. \ 

KOPPEL INDUSTRIAL CAR AND EQUIPMENT 

COMPANY, Respondent. 


APPEAL FROM THE SUPREME COURT OF THE DISTRli^T OF 

COLUMBIA. I 


BRIEF FOR APPELLANT. 


Statement. 

j 

i 

This case is before the Court upon a special appeal 
granted February 23, 1929 (R. 24) from an oiider of 

1/ • I 
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the Supreme Court of the District of Columbia, en¬ 
tered therein on the 21st day of January, 1929, by ^^Ir. 
Justice Wendell P. Stafford in which order (R. 23) 
the Court denied a motion by the defendant to vacate 
an attachment against property of the defendant, who 
is the appellant here. Reference will be made herein 
to the 'appellant as defendant and to the appellee as 
plaintiff. 

I. 

On August 16, 1928, the plaintiff, Koppel Industrial 
Car and Equipment Company, a corporation organ¬ 
ized under the laws of Pennsylvania, with its princi¬ 
pal place of business at Koppel, Pennsylvania, began 
an action at law in the Supreme Court of the District 
of Columbia against the defendant, Orenstein and 
Koppel Aktiengesellschaft, a joint stock company or¬ 
ganized under the laws of Germany and having its 
principal place of business in that country, to recover 
damages in the sum of one hundred thousand 
($100,000) dollars, with interest. 

The allegations of the declaration show the follow¬ 
ing claim: 

Prior to April 6, 1917, when the United States en¬ 
tered the war against Germany, the defendant trans¬ 
acted'busines in the United States through various 
agencies and controlled subsidiary companies (R. 2). 
The business conducted in the United States bv the 
defendant consisted of the manufacture and sale of 
industrial railway materials and equipment, and the 
purchase and sale of, and dealing in, merchandise on 
commission, including a large brokerage business (R. 
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3). On June 15, 1918, the.Alien Property Custodian 
seized, under the provisions of the Trading witji the 
Enemy Act, the property of the defendant iii the 
United States (R. 3). On September 12, 1918, the 
Custodian sold the defendant’s property to the re¬ 
spondent for one million three hundred and t'^elve 
thousand ($1,312,000) dollars (R. 3). It is alleged 
that these assets consisted of real and personal^ tan¬ 
gible and intangible rights, claims, titles and inter¬ 
ests, including the business of the American branch 
as a going concern and the good will enjoyed by the 
defendant; and also included all trade names, trade¬ 
marks, symbols, registered and unregistered, and pat¬ 
ents (R. 3). It is asserted that after the end of the 
war the defendant sought to deprive the plaintiff of 
its purchase and to lessen and depreciate the ivalue 
of the good will and business of the property pur¬ 
chased by the plaintiff from the Alien Property^ Cus¬ 
todian by (1) soliciting former customers of the 
American branch, opening offices and agencies in for¬ 
mer territory of the American branch where the plain¬ 
tiff was engaged in business, buying and selling mer¬ 
chandise of the kind previously dealt in by the Ameri¬ 
can branch, in competition with the plaintiff, and,' using 
the names and symbols used by the American branch 
and alleged to be owned by the plaintiff; (2)I insti¬ 
tuting vexatious and harassing suits and claiims in 
various courts and jurisdictions, including vkrious 
foreign countries; and (3) registering and cauding to 
be registered in territory where the American branch 
had carried on business, the trademarks, trade names 


i 

I 


I 
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and symbols alleged to be owned by the plaintiff due 
to its purchase from the Alien Property Custodian 
(R. 4). 

By reason of these acts the plaintiff claims to have 
been damaged in the sum of one hundred thousand 
($100,000) dollars (R. 5). 

In plaintiff’s affidavit of merit (R. 7, 8, 9) the presi- 

t 

dent of the plaintiff recites that the full amount de¬ 
manded is justly due and owing to the plaintiff from 
the defendant (R. 7); “that the plaintiff’s claim against 
the defendant as fully set forth in the complaint is for 
damages sustained by the plaintiff by the acts of the 
defendant in connection with property sold pursuant 
to law by the Alien Property Custodian of the United 
States to the plaintiff, and the right, title and interest 
to which had vested in the plaintiff, and which right, 
title and interest the defendant was legally and con¬ 
tractually bound to recognize, and which it wholly 
failed to do, thus causing the plaintiff damages in the 
amount prayed for in the complaint” (R. 8). The 
affidavit further recites that the right, title and in¬ 
terest of the plaintiff was duly adjudicated by a final 
decree of the Circuit Court of Appeals for the Second 
Circuit on the 16th day of April, 1928, in an action en¬ 
titled Koppel Industrial Car S Equipment Co. versus 
Orenstein S Koppel Aktiengesellschaft (R. 9). The 
case is reported in 25 Fed. (2d) 716 {infra). 

The marshal, as is evidenced by his return, was 
unable to secure service of process upon the defendant 
(R. 7). A writ of attachment was issued out of the 
Supreme Court of the District of Columbia and service 
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thereof effected by the marshal on Howard Suther¬ 
land, Alien Property Custodian, as garnishee (Rl 11). 
This attachment purported to be issued and levy there¬ 
under made pursuant to the provisions of Section 15 
of the Settlement of War Claims Act of 1928 (cl 167, 
45 Stat.) which amended the Trading with the Ehemy 
Act (c. 106, 40 Stat. 411) by adding thereto Section 30. 

The attachment impounded one hundred and! fifty 
thousand ($150,000) dollars of the defendant’s niioney 
in the possession of the Alien Property Custodiah- 
Section 15 of the Settlement of War Claims Act of 
1928 provides as follows: | 

‘‘Sec. 15. The Trading with the Enemy Act, 
as amended, is amended by adding thereto the 
following new sections: I 


* * * 


* # 




* 


“Sec. 30. Any money or other property re¬ 
turnable under subsection (h) or (n) of sec¬ 
tion 9 shall, at any time prior to such rbturn, 
be subject to attachment in accordance ivipi the 
provisions of the code of law for thd\ Dis¬ 
trict of Columbia, as amended, relating to at¬ 
tachments in suits at law and to attachments for 
the enforcement of judgments at law and decrees 
in equity, but any writ of attacliment or galrnish- 
ment issuing in any such suit, or for the enjforce- 
ment of any judgment or decree, shall be Served 
only upon the Alien Property Custodiaii, wlio 
shall for the purposes of this section b0 con¬ 
sidered as holding credits in favor of the ]j)erson 
entitled to such return to the extent of thej value 
of the money or other property so retuimable. 


I 

j 

I 



I 
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Nothing in this section shall be construed as 
authorizing the taking of actual possession, by 
any officer of any court, of any money or other 
property held by the Alien Property Custodian 
or the Treasurer of the United States. ’ ’ (Italics 
supplied.) 

As to attachments, the District of Columbia Code, 
Chapter 13, Section 445, provides as follows: 

^^In any action at law in the Supreme Court of 
the District of Columbia or the Municipal Court 
of said District * * * (an attachment may be 
had when the action is) for the recovery of 
specific personal property^ or a debt or damage 
for breach of contract, express or implied, * * * 
(when the affidavit states) where the action is 
to recover damages for breach of contract set¬ 
ting out specifically and in detail the breach com¬ 
plained of and the actual damage resulting there¬ 
from,^^ (Italics supplied.) 


The defendant herein appeared specially in the case 
and moved that the attachment be quashed and the levy 
made thereunder vacated (R. 19). The grounds for 
the motion niav be summarized as follows: 


1. That the action of the plaintiff is for the recovery 
of damages for the commission of a tort, and that the 
issuance of a writ of attachment is unauthorized in 
such actions, since Section 445 of the Code of Law of 


the District of Columbia under which tlie writ of at¬ 
tachment in this case was issued authorizes attach¬ 
ment only in actions at law “for the recovery of spe¬ 
cific personal property, or a debt, or damages for the 
breach of a contract, express or implied’’; 
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2. That the plaintiff failed to set forth in its declara¬ 
tion ‘‘specific and in detail” the actual damages re¬ 
sulting from the acts complained of as required by Sec¬ 
tion 445 of the Code of Law of the District of Colupabia; 

I 

3. That the levy and attachment of the money and 

the property in the possession of the Alien Property 
Custodian or the Treasurer of the United States was 
null and void because it operates to deprive the defend¬ 
ant of its property without due process of law hi con¬ 
travention of the Fifth Amendment to the Constitution 
of the United States; I 

4. That the provisions of Section 30 of the Trading 

with the Enemy Act as amended by the Settlement of 
War Claims Act of 1928, which authorized the attach¬ 
ment under the District Code, is unconstitutional and 
void in that the operation would deprive the defendant 
of its property without due process of law in contra¬ 
vention of the Fifth Amendment to the Constitution, 
and that the said provisions are not authorized by the 
Constitution of the United States. I 

Questions Involved. i 

i 

(A) Is the cause of action alleged one based On con¬ 
tract, express or implied, or does it sound in tott? It 

i 

is the contention of the defendant that this is ia tort 

action and that therefore no attachment can lie. : 

1 

(B) Do the papers on which the attachment was 

granted set out '^specifically and in detail” the breach 
complained of ; It is the contention of the defendant 
that they do not. j 

(C) Do the papers set forth "Specifically and in de¬ 
tail” * * * “the actual damage” * * ^ “re- 


i 

j 

i 


I 

I 

I 
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suiting’’ from the alleged acts of the defendant? It is 
tlie contention of the defendant that they do not. 

(D) Is Section 30 of the Trading With the Enemy 
Act as amended by the Settlement of War Claims Act 
unconstitutional? The defendant contends that it 

j 

operates to deprive the defendant of its propery with¬ 
out due process of law and, therefore, violates the 
Federal Constitution. 

The contention made here is not technical, as so 
often happens where an endeavor is made to quash an 
attachment, nor does it concern the defendant alone. 
Ordinarily, although there is a statutory distinction 
made between torts and contracts, there is little logical 
reason to support that distinction. But, in connection 
with alien property, we find a situation where the Gov¬ 
ernment has in hand over two hundred million dollars 
of German property and that an Act of Congress au¬ 
thorizes a return of eighty per cent thereof. The Act 
properly provides for attachments against property 
of Germans where such attachments are authorized by 
the District of Columbia Code. There is good reason 
for providing that those who have contract claims 
should be protected in that manner, since, presumably, 
Germans would make contracts with their eyes open. 
But, if this protection extended to claims in tort, a 
clear opportunity would arise to harass, annoy and 
oppress Germans by making all manner of claims 
against their property. Ordinarily, the German, in 
order to get his money, would prefer to settle any 
claim, no matter how fictitious or unjust, rather than 
be delayed interminably and be faced with the proposi- 
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tion of defending a lawsuit in another country I thou¬ 
sands of miles distant. ! 

I 

No doubt the harshness of remedy by attachment is 
the reason why it is limited to actions on contracts. 

In this case the remedy by attachment through jwhich 
the plaintiif has seized $150,000 of the defendant’s 
money in the hands of the Alien Property Custodian, 
is particularly oppressive and affords an excellent il¬ 
lustration of the danger of permitting attachment 
where contract claims are not involved. As wdll be 
seen hereafter, the complainant brought suit in the 

I 

Federal courts claiming damages by reason of hnfair 
competition. While a limited injunction was granted 
by the Circuit Court of Appeals {Koppel Industrial 
Car S Equipment Co. v. Orenstein S Koppel^ 25 Fed. 
(2d) 716), yet the complainant was denied damages in 
the court below (12 Fed. (2d) 1009). The plaintiff 

I 

here, bringing a suit at law on the same claim for dam¬ 
ages, is exercising unfair pressure on the defendant. 


Litiga;tion Between the Parties. 

I 

Appellant recognizes that the question here is one 
of jurisdiction of the court to issue an attachmeht, and 
that that must be decided upon the moving papers. 
Prior litigation between the parties, however, has re¬ 
sulted in certain decisions and opinions which | throw 
light upon the questions in the case and do much to 
clarify the issues involved. | 

In the latter part of 1922 the plaintiff soughti to en¬ 
join the defendant in the United States District! Court 

i 

I 

2/ i 


I 

I 
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for the Southern District of New York from doins: 
business in the United States on the ground that the 
plaintiff, having acquired the American good will of 
tliQ defendant by purchase from the Alien Property 
Custodian, the legal result would follow that the de¬ 
fendant could never again do business in the United 
States. An accounting for damages w’as also prayed 
for. A preliminary injunction was denied. An ap¬ 
peal was taken to the Circuit Court of Appeals, which 
reversed the District Court. {Koppel Industrial Car 
<£• Equipment Company v, Orenstein & Koppel, 289 
Fed. 446.) The injunction pendente lite was, there¬ 
fore, granted. After this decision the case went to 
trial. The District Court followed the opinion of the 
Circuit Court of Appeals. (12 Fed. (2d) 1009.) An 
injunction was granted but an accounting denied on 
the claim for damages, the opinion of the District 
Court stating: 

‘‘In view of the fact that complainant was 
aware for a period of nearly two years that de¬ 
fendants were engaged in business in America 
before complainant made any serious effort to 
stop it, and further that complainant itself 
placed orders with the defendants during a part 
of this period, it seems to me that defendants 
should not be required to account to complain¬ 
ant for any profits that they may have made 
prior to the granting of the injunction.” 

The German corporation again appealed to the Cir¬ 
cuit Court of Appeals. On this appeal the original 
opinion and the injunction were modified {Koppel In- 
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dustrial Car S Equipment Co. v. Orenstein <& Koppel, 
25 Fed. (2d) 716). The modification merely preveinted 
unfair competition. The plaintiff in its argument! and 
in its brief below saw fit to ignore this later decision 
and to found its argument on the earlier decision in 
289 Fed. 446, in spite of the later modification. I 
The question involved in this litigation was twofold: 
first, whether the complainant had a right to damages 
and, secondly, as to whether under the law of the lease 
the German corporation had a legal right to do jbusi- 
ness in the United States, or whether the sale by the 
Alien Property Custodian carried with it an implied 
negative covenant of the defendant not to do business 
in the United States again. In other words, the (Jues- 
tion was whether if the German company did business, 
a contract would be violated, or whether if it did busi¬ 
ness wrongfully it would commit a tort, a wfrong 
against the complainant. The Circuit Court oj? Ap¬ 
peals in this last decision held that the German cor¬ 
poration had a right to do business; in other wfords, 
that there was no implied negative covenant. It fur¬ 
ther held that the German corporation having alright 
to do business, should be limited in a certain manner 
and that doing business in any other manner would be 
a violation of the complainant’s rights—a tort. I 
That the plaintiff clearly understands this tvould 
seem to be clear from a brief which it submitted to the 
United States Supreme Court when a petition was 
made by the defendant for a writ of certiorari! from 
the Circuit Court of Appeals. The plaintiff, opp|osing 
the granting of the writ, said (page 1 of its briej|): 


I 
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point of fact the record dis¬ 
closes nothing hut a case of unfair competition^^ 

A writ of certiorari was denied but the position of the 
defendant was clearly to the effect that its rights 
arose not by contract but by reason of alleged unfair 
competition. 

In view of this decision it is submitted that the plain¬ 
tiff on the same facts cannot contend that there were 
any contractual rights, express or implied, out of which 
any claims arise against the defendant. 

ARGUMENT. 

I. 

The cause of action, if any, set forth in the declara¬ 
tion of the Plaintiff sounds in tort. 

From the facts alleged in the declaration filed in the 
lower court, it is apparent that the basis for the plain¬ 
tiff’s action is injury claimed to have been suffered by 
it by reason of alleged unfair methods adojffed by the 
defendant in its competition with the plaintiff. In 
other words, the basis of the plaintiff’s claim is unfair 
competition. If the declaration can be said to allege 
any wrongful acts by the defendant, those acts were in 
no sense of the word breaches of a contract, express 
or implied, but were simply the basis for a claim in 
damages for tort. 

The law has been clearly settled in this very case 
that whatever claims there are, are based on unfair 
competition. These are the allegations of the declara- 



! 
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tion and the affidavit herein, and on them the plaintiff 
has alleged a cause of action in tort, for a tort is ^‘a 
private or civil wrong, independent of contract, the 
breach of a legal duty’^ (Bouvier’s Law Dictionary, 
3rd Revision, p. 3285). Underhill on Torts, page 14, re¬ 
fers to the fact that the law recognizes certain rights 

I 

as belonging to every individual and that a violation 
of one of these rights is a tort: j 

‘‘In the like manner the law recognizejs cer¬ 
tain duties as attached to every iiidividiial, as 
the duty of not deceiving by false representa¬ 
tions * * The breach of any of | these 

duties, coupled with consequent damages 16 any¬ 
one, is * * * a tort.’’ ! 

I 

It is too well settled to require much argumei^t that 
an action for damages based upon unfair methods of 
competition sounds in tort {Vacuum Oil Co. v. ■Eagle 
Oil Co.j 122 Fed. 105; Associated Press v. International 
News Service, 245 Fed. 244, decided by the (Circuit 
Court of Appeals for the Second Circuit). It hais been 
frequently held that unfair competition constitutes a 
fraud w’hich gives rise to an action ex delicto. A. S W. 
Thum Co. V. Dickinson, 245 Fed. 609, decided |by the 
Circuit Court of Appeals for the Sixth CircuitJ See, 
also. Summer field Co. v. Prime Furniture Cd., 242 
Mass. 149; Koppel Industrial Car S Equipment Co. v. 
Orenstein Koppel, 25 Fed. (2d) 716, decided by the 
Circuit Court of Appeals for the Second Circuit, in 
which the same wrongs were complained of by thb same 
person against the same defendant as in the case ^t bar. 


I 

! 

i 

i 

i 


I 
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It may be urged by the plaintiff that the acts of the 
defendant constituted a breach of a negative covenant 
not to do business. The remarkable fallacy of this 
proposition is apparent when the real situation is 
understood. The Alien Property Custodian seized the 
defendant’s property against the will of the defendant 
and held it in derogation of any rights therein which 
the defendant might have. The Alien Property Cus¬ 
todian, after the seizure, sold the property to the plain¬ 
tiff. There was no dealing between the plaintiff and 
the defendant. There could be no legal dealings 
between the plaintiff and the defendant since the de¬ 
fendant was an enemy at the time of the purchase 
of the property from the Custodian and the plain¬ 
tiff was an American corporation. Any communi¬ 
cation between them whatsoever was illegal. (See 
Sections 2 and 3 of the Trading with the Enemy Act, 
c. 106, 40 Stat. 411.) There was, therefore, no actual 
contract of any kind whatsoever between the defend¬ 
ant and the idaintift' as to the purchase and sale of the 
I)roperty. Certainly the Alien Property Custodian 
could not make a contract on behalf of the defendant 
since the making of contracts on behalf of enemies was 
forbidden by the Trading with the Enemy Act. But 
the Alien Property Custodian never even intended to 
make any such contract. For instance, it is alleged 
that the defendant sought to deprive the plaintiff of its 
purchase by various acts, among them ‘instituting 
vexatious or harassing suits” in various foreign 
countries. Possibly the institution of such suits may 
have been a wrong, a tort (although it is hard to see 
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how any such contention can be made), but certainly 
the Alien Property Custodian could not, nor did he 
intend to, contract that the German company whose 
property in America was held by him, would not' insti¬ 
tute lawsuits in foreign countries. | 

The sale of a business may be voluntary or inyolun- 
tary; it may include good will; in-addition it m;ay in¬ 
clude a covenant not to do business again. Violation 
of the covenant is a breach of contract. Where good 
will is sold and there is no covenant, the sellef must 
still avoid acts in connection with future business! which 
will result in a confusion of product, thus deOeiving 
the public. This is on the theory of unfair competition. 

I 

Third parties must likewise avoid unfair competition. 
The only difference between a seller of the good will 
of a business and a third party is that only the former 
is restrained to a greater extent because of the greater 
likelihood of confusion. Thus in case of a voluntary 
sale the seller may not solicit former customersi This 
is not because of any contract not to do so, but because 
such action is unfair and may lead to deception. To 
call this an implied contract is loose reasoning. iBut in 
the case of an involuntary sale, or where the seller is 
not the actual former owner, there is no contract be¬ 
tween the former owner and the purchaser. In this 
case we have a sale by the Alien Property Custodian. 
Yet our opponents claim there is an implied contract 
by the German corporation, where, as a matter of fact, 
the German corporation made no contract whatever. 

In S, F, Myers Co, v. Tuttle, 183 Fed. 235,. a trustee 
in bankruptcy, who is in a position similar to the Alien 


i 

I 


I 

t 

I 

I 

I 

I 
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Property Custodian here, sold the good will (as the 
Alien Property Custodian did here) of the bankrupt 
company. In that case the Court said: 

‘‘The sons of S. F. Myers, who were officers 
of the S. F. Myers Company, have a right to do 
any lawful business, and for that purpose to 
organize a corporation which shall engage in the 
same kind of business that the S. F. Myers Com¬ 
pany engaged in; but they have no right to or¬ 
ganize a corporation for the purpose of destroy¬ 
ing the good will of the S. F. Myers Company, 
purchased by Mr. Tuttle, or to conduct their busi¬ 
ness in such a way that it destroys or impairs 
the value of such good will. ’ ’ 

The declaration and affidavits do not and could not 
allege that the American branch had exclusive rights 
or that there vras any contract between the American 
branch and the German parent company which in any 
way deprived the German company from transacting 
business in the United States. It has been held that a 
purchaser from the Alien Property Custodian can ac¬ 
quire only that which that official could seize and had 
actually seized {Jinny adi Janos Corporation v. Stoeger, 
10 Fed. (2d) 26). There is, therefore, eliminated from 
consideration any question of a negative covenant. 

In Trego v. Hunt, L. R. App. Cases (1896) 7, Lord 
Herschell said at page 20: 

’ “I think it must be treated as settled that 
whenever the good will of a business is sold, the 
vendor does not, by reason only of that sale, 
come under a restriction not to carry on a com¬ 
peting business.’’ 
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Lord Macnachten said at page 24: i 

i 

‘‘And so it has resulted that a person who 
sells the good will of his business is undbr no 
obligation to retire from the field. Trade he 
undoubtedly may, and in the very same line of 
business. If he has not bound himself by special 
stipulation, and if there is no evidence of the 
understanding of the parties beyond that Which 
is to be found in all cases, he is free to caitry on 
business wherever he chooses.’^ i 

I 

Lord Davey said at page 27: 

“It has been established by a series of! cases 
that in the sale of a good will or business, no 
covenant is implied that the vendor will not start 
a new business in opposition to the purchase of 
the old business. I 

The Court decided that Hunt should be restrained only 
from soliciting old customers of the partnership. 

It is therefore clear that while an injunction i might 
issue to prevent unfair competition and the use by one 
company of trademarks and other items belonging to 
another company, yet such an action is not one! based 
upon a contract, express or implied. i 

But, as stated, that very question has also b^en de¬ 
cided in this case. The plaintiff points out tliat the 
rights of the complainant had been adjudicated I (Kop- 
pel Industrial Car & Equipment Co, v. Orenstein & 
Koppel Aktiengesellschaft, and others, April 1^, 1928, 
25 Fed. (2d) 710). That decision holds that the de- 

3 / ' 


I 



18 


fendant should be enjoined from unfair competition and 
' only that. It is clear from the decision that no con¬ 
tract whatever was involved. In connection with the 
right of the German corporation to use its name, the 
Court said: 

' ^‘Although we cannot go so far as to allow 
such a corporate style without in substance re¬ 
versing our earlier decision, it seems to us that 
the protection of the defendants in the right to 
compete at all which we recognize, requires that 
they shall be allowed to describe their goods by 
the true name of their maker. So far as this 
changes the terms of the order pendente litej we 
will modify the decree.’’ 

II . 

The issuance of a writ of attachment is not author¬ 
ized under Section 445 of the District Code in cases 
sounding in tort. 

Section 445 provides for attachment ‘‘in any action 
at law * * * for the recovery of specific personal 

property, or a debt, or damages for the breach of a 
contract, express of implied.” 

It is not argued by anyone that the present action 
is for the recovery of specific personal property. The 
fundamental question is whether or not attachment 
under this statute may be had where the action sounds 
in tort. It has been demonstrated above that the ac¬ 
tion, if any, set forth in the declaration unquestionably 
sounds in tort. 


It is well settled that in the absence of specific? pro¬ 
vision of statute attachment will not lie in actions ex 
delicto {Fisher v. Consequa, 9 Fed. Cas. No. 14816; 
Drake on Attachments, 7th Edition, Section 10)^' 

It has also been repeatedly held by the court$ that 
unless an attachment statute clearly and unequivbcally 
provides for attachments in cases sounding in toj’t, at¬ 
tachments will not lie. In every instance which!coun¬ 
sel have been able to find where the attachment statute 
provides for attachments in cases of debt or for breach 
of contract, express or implied, the courts have held 
that attachment will not lie where the action is in tort. 
The California statute provides for the issuai^e of 
attacliments in actions arising on contracts, exprjess or 
implied, for recovery of money only. The Supreme 
Court of California held in the case of Hallidie v. 

I 

Enginger, 175 Calif. 505, that this statute did not au¬ 
thorize an attachment in actions ex delicto. 

In Shedd v. Calumet Construction Co., 270 Fed. 942, 
the Court said: I 


‘‘The right of attachment exists by statute, 
and concededly, where the statute do^s not 
clearly authorize attachment in actions cx de¬ 
licto, the right does not exist.’’ 


As was said in Bucyrus Company v. Mac Arthur, 219 
Fed. 266, where it was held that attachment never ex¬ 
isted in a case in equity: j 


“Such ancillary attachment of the defeiidant’s 
property is * * * a purely statutory rem¬ 

edy in derogation of the common law” i(citing 
cases). I 
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See, also, Smith v. Armour, 17 Del. (1 Pennewill) 
361; Bay v, Bennett, 18 N. J. L. 287; El Paso National 
Bank v. Fuchs, 89 Texas, 197; Hart v. Barnes, 24 Nebr. 
782; Jacobs v. Raihvay Co., 71 Calif. App. 42. 

Attachment is not authorized under the Code of Law 
of the District of Columbia. The District of Columbia 
statute has been changed in no way by the fact that 
the attachment purports to be authorized thereunder 
by a section of the Settlement of War Claims Act, since 
such section merely purports to adopt the District of 
Columbia Code procedure. 

HI. 

The papers are defective in that the court has no 
jurisdiction except where the breach complained of is 
set out specifically and in detail. 

Argument under the former point has been derived 
from an endeavor to spell out what possible contract, 
express or implied, might be derived from the papers 
in this case, but the District of Columbia Code says 
that the papers must show ^^specifically and in detaiV^ 
the breach complained of. Where is there anything in 
the papers showing either any contract or any breach 
of contract? It is true that the plaintitf asserts that 
the acts of the defendant were in violation of defend¬ 
ant's contractual and legal obligations, and that there 
vrere certain rights vested in the plaintiff, which the 
defendant was legally and contractually bound to rec- 
ognizeJ But, if the action of the plaintiff sounds in 
tort, the mere use of the words ‘‘contractual’’ and 
‘^contractually” does not make this an action on con- 
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tract. What is the contract set out in the papers, either 
express or implied, which the defendant is alleged to 
have broken? Certainly no contract is set out, nor is 
any breach of contract set out specifically and in detail. 
If there was any contract or any breach, then it must be 

t 

derived wholly from inference, for there is no ^tate- 

i 

ment whatever as to what the contract was. | 


IV. 


The papers are defective in that the court has no 
jurisdiction except where the actual damage is set 
out specifically and in detail. I 

! 

On the question of damages the declaration stages: 

‘‘Ninth. As a result of said unlawful^^ acts, 
and acts in violation of the terms and conditions 
of the said conveyance to it, the plaintit^ suf¬ 
fered great damage, loss of customers and loss 
of profits, and was compelled to expend! large 
sums in protecting its property and rigl^ts ac¬ 
quired from the Alien Property Custodiain and 
in defending itself against the actions and pro¬ 
ceedings of the defendant corporation and in 
maintaining its business, good will and reputa¬ 
tion, and was forced to compensate attorneys 
and agents, and to incur and pay costs aiid ex¬ 
penses of litigation, including fees of ekperts 
and witnesses. 

1 

“Tenth. In all said cases the rights and in¬ 
terests of the plaintiff as the owner of sai(k busi¬ 
ness and good will, has been legally established 
and confirmed. 


I 
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Wherefoke plaintiff demands judgment 
against the defendant for damages sustained 
in' the premises in the sum of $100,000.00, with 
interest and costs.’’ 

The District of Columbia Code provides, as stated 
above, that an attachment may be had ‘‘where the ac¬ 
tion is to recover damages for breach of contract, set¬ 
ting out specifically and in detail the breach complained 
of and the actual damage resulting therefrom.” 

Where has the actual damage been set out specifically 
and in detail? It may be argued that the words “spe¬ 
cifically and in detail” refer only to the “breach com¬ 
plained of,” but in Sitter v. Lockivood Dental Co.y 45 
App. D. C. 92, the court said: 

“This brings us to a brief consideration of 
the remaining contention of the appellee of suffi¬ 
cient importance to notice, and that is that the 
supporting affidavits did not set out, as required 
by section 445 of the Code (31 Stat. at L. 1258, 
chap. 854), where the case is to recover damages 
for the breach of a contract, ‘specifically and in 
detail * * the actual damage resulting 

therefrom.’ ” 

The facts in that case were as follows: The corpora¬ 
tion engaged a manager for ten years, at a specific 
sum per week, and as additional compensation the 
employee was to receive from one of the stockholders 
ten shares of stock at the end of each year of his em- 
X)loyment. The contract provided that it was subject 
to termination on discontinuance or sale of the com¬ 
pany’s' business, if the same should be unprofitable, 
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i 

and if the stockholders should desire to discontinue or 
sell for that reason. The business was discontinued on 
the stated ground and a sale advertised, whereupjon the 
employee brought suit for $20,000, suing out an attach¬ 
ment. The court below had held that the employee 
had failed to show a breach of contract and therefore 
dissolved the attachment. This was reversed bn ap- 
j)eal, the Court holding that on the allegations | in the 
papers a breach was shown. Another point was made 
that the damages were not set forth specifically |and in 
detail. The papers showed, however, that the contract 
had five years and nine months to run; that tlie em¬ 
ployee earned $60 a week and during this period of 
time would have earned $17,940. The papers further 
showed the actual capital employed in the business and 
the dividends which would have been returned on 
stock owned by the employee. As to this the Court 
said (page 111): 

‘ ‘ These are facts that are set out in the decla¬ 
ration and supporting affidavits, and \thile it 
may be true that they do not amount to a state¬ 
ment of the precise damages that the plaintiff 
may have suffered, we think they are sufficiently 
specific and in detail. Indeed, it is difficult to 
conceive how a more specific and detailed set¬ 
ting out of the damage resulting could bb made, 
considering that after all this is an adtion to 
recover damages for the breach of a contract 
that did not stipulate a liquidated amount for 
such breach. We do not consider that jthe at¬ 
tachment statute is only meant to apply fjo those 
actions for damages for breach of contract 
which are precisely liquidated and ascertained. 
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The object of the statute -undoubtedly is to re¬ 
quire such a statement of the damages suffered 
as will be informing to the defendant and en¬ 
able him to prepare himself to meet the issue 
tendered, and this requirement, we think, has 
been met in the supporting affidavits.’^ 

It is clear from the above that damages must be set 
out specifically and in detail or at least an attempt 
along this line must be made, so that the Court may 
be satisfied that damages are recoverable before it ac¬ 
quires jurisdiction to permit such drastic action as is 
involved in an attachment. No better illustration of 
the necessity of this requirement in the Code could be 
had than in this very case. 

In referring to the prior litigation in this case we 
have shown that an accounting for damages was de¬ 
nied {Koppel Industrial Car <& Equipment Co, v. Oren- 
stein S Koppel, 12 Fed. (2d.) 1009). Are the plain¬ 
tiffs here seeking the same damages? Had they been 
set out specifically and in detail one could answer this 
so that he would know whether a plea in bar w’ould 
lie. 

Whether or not the Court takes judicial notice of 
this decision in this case, yet the above provides an 
excellent illustration of the reason why the Code de¬ 
mands that damages be set out specifically and in de¬ 
tail; otherwise, as here, a plaintiff may use this rem¬ 
edy of attachment to embarrass and harass a defend¬ 
ant. In this case the German corporation, established 
in Berlin, has a large amount of money in the hands 
of the Alien Property Custodian. A bill was passed 
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by Congress entitling it to the return of eighty per cent 
of its money. The plaintitf has tied up about $150,000 
in the hands of the Alien Property Custodiaii. In¬ 
terest rates in Germany are very high. The hardship 
to the defendant is clear and definite. This in la case 
where the plaintitf had already been denied damages 
which at best are obviously quite speculative. Ib fact, 
plaintitf having done a large amount of business it¬ 
self with the defendant, it may be that that bijsiness 
and its profits more than compensate the plaintjitf for 
any losses alleged to have been sutfered by reason of 
unfair competition. At any rate, without a detailed 
statement of damage, the Court is without jurisdiction 
to grant an attachment. | 

It may be added that this requirement is noil pecu¬ 
liar to the District of Columbia. The Code provision 
in New York State on attachment merely requires that 
the action must be brought on certain grounds, biiiong 
others, breach of contract, and that the papers must 
show in a contract action ‘‘that the plaintiff is Entitled 
to recover a stated sum over and above all counter¬ 
claims known to him.’’ The cases hold, however, with- 

' I' 

out exception, that the evidence must set out such 
damages specifically and in detail. 

In Bloomingdale v. Cook, 35 App. Div. (N. Y.) 360, 
the Court said: | 

I 

I 

“In an affidavit upon which to found ^n ap¬ 
plication for attachment where the damages are 
unliquidated, it is necessary for the plaibtiff to 
set out the facts which he claims to prbve his 

4/ . I 


j 

i 

I 
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damages in order that the Court may judge as 
to whether he has evidence of damages and that 
his allegations of damages are not mere matter 
of speculation.^’ 

In Piohinson v, Strauss Rubber Co., 198 App. Div. 

(N. Y.) 822, the Court said: 

“It is impossible with any accuracy to de¬ 
termine the quantity or quality of the goods 
delivered to the defendant or how the alleged 
damages sustained were computed or arrived 
at.” 

In People v. St. Nicholas Bank, 44 App. Div. (N. Y.) 

313, it was aptly said at page 317: 

“Owing to the harshness of the remedy by 
attachment the section of the code referred to 
should be construed in accordance with the gen¬ 
eral rule applicable to statutes in derogation of 
the common law strictly in favor of those 

against whom the warrant may be employed.” 
* « 


To the same effect, Frusche v. Vacuum Dyeing 
Machine Co., 148 App. Div. (N. Y.) 68; Kelclerhose v. 
M'Garry, 143 N. Y. Supp. 741. 

IV. 

Section 30 of the Trading with the Enemy Act, as 
amended by the settlement of War Claims Act of 1928, 
is unconstitutional. 

Remedy by attachment is in derogation of the com¬ 
mon law. It is harsh in its nature and has its justifica- 


27 


I 

tion only in the voluntary act of a party in placing his 
property within a certain jurisdiction. The defendant 
here was engaged in business in Pennsylvania. |The 
Alien Property Custodian seized its business and trans¬ 
ferred the defendant’s property, or the proceeds 
thereof, to Washington, where this writ of attach¬ 
ment was sued out. The transfer was wholly hivol- 
untary as far as the defendant was concerned. While 
there is no question of the right of the Alien Projierty 
Custodian to have done this, yet the provision of the 
law now permitting an attachment in the District of 
Columbia is in violation of the Constitution of the 

j 

United States, in that it deprives the defendant of its 
property without due process of law. ' 

It is to be noted that not only was the property of 
the defendant brought within the borders of the!Dis¬ 
trict of Columbia without its knowledge and consent, 
but all the parties to the litigation are non-residents 
of the District of Columbia, and the alleged cause of 
action arose beyond the District of Columbia. There 
is no doubt that during the war Congress had the fight 
to pass any legislation it chose in connection jwith 
enemy property, but Section 30 of the Settlemeht of 

i 

War Claims Act was passed almost seven years after 
the formal declaration of peace, so the question arises 
whether property of a German subject, seized dhring 
the war but not confiscated, and eighty per cefit of 
which is to be returned to him under the Act, may be 
attached in the District of Columbia to satisfy claims 
which arose subsequent to the war. I 

i 

i 

I 

i 

I 

t 

I 

I 


I 



28 


Aliens are entitled to protection under the Constitu¬ 
tion in the same manner as American citizens {Wong 
Wing V, United States, 163 U. S. 228, page 238; Li Sing 
V. United States, 180 U. S. 486). 

Ordinarily, where property is in the possession of 
the debtor, substituted service by publication and at¬ 
tachment is allowed on the theory that seizure will in¬ 
form the defendant not only that his property was 
taken into custody of the court, but that ‘‘he must look 
to any proceedings authorized by law upon such 
seizure” in order to save himself. As was said in 
Pennoyer v. Neff, 95 U. S. 714: 

“Such service may answer in all actions which 
are substantially proceedings in rem/^ 

See, also, Herbert v. Bicknell, 233 U. S. 70. 

Not only was the property attached not in the pos¬ 
session of the defendant here, but it was actually 
brought into the jurisdiction without its consent. An 
analogy to the immunity claimed here is found in the 
various cases that hold that where property is brought 
into a jurisdiction without consent or, where a person 
goes into a jurisdiction for a specific purpose, such as 
to attend court, immunity is gained {Winder v. Penni- 
man, 181 N. C. 7; Stewart v, Ramsay, 242 U. S. 128; 
In re Hall, 296 Fed. 780; Church v. Church, 270 Fed. 
361). These decisions are founded not only on sound 
public policy, but are founded upon a fundamental con¬ 
ception of fair play. The defendant here voluntarily 
submitted its property to the jurisdiction of the State 
of Pennsylvania, not to the jurisdiction of the District 
of Columbia. 



29 


Furthermore, except by chance, the property not 
having been in the possession of the defendant or its 
agents, there is no certainty that a defendant would 
even have notice of a claim brought against his prop¬ 
erty. Personal service is not possible. The Alien 
Property Custodian is under no legal or fiduciary ob¬ 
ligation to notify the defendants of attachment. 

What, then, is the practical effect of the operation of 
the statutes under which attachments were mad^ 1 Any 
person may bring suit against the defendant^ in the 
District of Columbia, and set up facts which imay or 
may not be true, secure the issuance of an atta^^hment, 
and the service thereof upon the Alien Property Cus¬ 
todian, and with the publishing of notice in a Wash¬ 
ington newspaper, except for the mere chance that the 
defendants may obtain knowledge of the suit, Secure a 
condemnation of the property and the payment of the 
entire claim asserted. All this without anything that 
constitutes any legal notice to the defendants. ' 

It is to be noted that the claims in the casesj at bar, 
are claims which arose subsequent to the cessation of 
hostilities with Geraiany and subsequent to t^ time 
when communication was fully opened. Thej claims 
are not such as may have attached to the property 
prior to seizure, nor are they claims which | existed 
against the defendants at the time when the property 
was seized. They are claims which, according to the 
allegations of the declarations, arose far beyj)nd tlie 
borders of the District of Columbia after the jwar, in 
favor of persons who are not citizens or residents of 
the District of-Columbia. The sole purpose of'attach- 
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merit statutes is to subject property situated within the 
limits of a jurisdiction to the payment of demands of 
its own citizens. In Pennoyer v. Neff {.^upra), page 
726, the Court said: 

^^If, wdthout personal service, judgments in 
persofiam, obtained ex parte against non-resi¬ 
dents and absent parties, upon mere publication 
of process, which, in the great majority of 
cases, would never be seen by the parties in¬ 
terested, could be upheld and enforced, they 
would be the constant instruments of fraud and 
oppression. Judgments for all sorts of claims 
upon contract and for torts, real or pretended, 
would be thus obtained, under which property 
would be seized, when the evidence of the trans¬ 
actions upon which they were founded, if they 
ever had any existence, had perished.’’ 

Further,' we point out that the statute provides for 
service of the writ of attachment upon the Alien Prop¬ 
erty Custodian. Under Section 12 of the Trading with 
the Enemy Act, money seized by the Alien Property 
Custodian must be deposited with the Treasurer of 
the United States, and in suits brought for the recov¬ 
ery of money and property, it is provided by Section 
9 that the parties shall be the Alien Property Cus¬ 
todian or the Treasurer of the United States, as the 
case may be, indicating clearly that Congress intended 
that monies should be out of the control of the Alien 
Property Custodian. Therefore, under this statute 
property may be seized where not only the owner may 
have no notice, but where notice is not even given to 
the party actually in control of the money. 
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Nor did Congress have authority to authorizb an at¬ 
tachment. Congress has no general legislative I powers 
and authority for its every act must be found in the 
Constitution. Presumably, the authority exerjjised in 
the Trading with the Enemy Act is derived fbom Ar¬ 
ticle I, Section 8, Clause 11, of the Constitution, which 
provides in part: i 

* # * That Congress shall havb power 

* * * to declare war, create letters of Imarque 
and reprisal, and make rules concerning cap¬ 
tures on land and water * * 

I 

I 

Unquestionably, therefore, during the war Congress 
had a right to confiscate the property of enemies if 
it chose to do so. Property was so seized subject to 
further legislation at the end of the war. That the 
provisions of the Act looked toward conservation and 
not confiscation are clear from the decisionj of the 
Supreme Court of Pennsylvania, in Greggs] Estate, 
266 Pa. 189; certiorari denied, 252 U. S. 588, where 
the court said: I 

I 

‘^The Trading with the Enemy Act is| not for 
confiscation of property. It is ratheri for its 
conservation.’^ 

The sole right of Congress to confiscate property is 
contained in the provisions of the Constitution hereto¬ 
fore quoted. That right ended with the declaration of 
peace on July 2nd, 1921. Thereafter there I was no 
right in Congress to confiscate the property I of Ger¬ 
mans. Confiscation must have been made priqr to the 
end of the war or the right to confiscate ceased. Such 



right as the United States had in the property became 
fixed at the conclusion of the war. Thereafter while 
the Government might have possession of the prop¬ 
erty, it certainly could not declare confiscation thereof, 
much leSs make provisions with respect thereto which 
would operate to permit private individuals to secure 
such property without having their right thereto de¬ 
termined in accordance with due process at law. 

The courts have held that seizure under the Trading 
with the Enemy Act passed during the war could not 
be made subsequent to the end of the war {Miller v. 
Rouse, 276 Fed. 715). Much less can Congress pass 
legislation subsequent to the end of the war, which 
will operate as a confiscation of property which had 
not been theretofore confiscated. The same principle 
with respect to the seizure of enemy property after 
the end of the vrar was adopted by the courts at the 
conclusion of the Civil War {McLeod v, Callicott, 16 
Fed. Cas. No. 8897). 

I 

How can it be asserted within the bounds of reason 
that Congress is legislating under its war powers when 
it provides, years after the end of the war, for attach¬ 
ment of seized property to which the United States 
has released all interest, to secure the payment of 
obligations w’hich arose subsequent to the war in favor 
of private persons? How is it an exercise of a war 
power for Congress to make provisions for the collec¬ 
tion of debts which these persons claim are owing to 
them and which did not arise out of any war transac¬ 
tion and have no relation w’hatsoever to the interests 
of the United States in the war? 
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Conclusion. 


The order of the Supreme Court should be reversed. 

i 
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In The Court of Appeals of The District 

i 

of Columbia 

i 

I 

January Term, 1929 

I 

I 

No. 4937 I . . : 


OrENST^IN and KoPP^I. AKTlKNG^SELI.SCfiAPT, 

Appellant, 


vs. 


Koppei. Industrial Car and Equipment CcImpany, 

Appellee, 


BRIEF FOR APPELLEE 


1. FACTS 

The appellee, Koppel Industrial Car and Equipment 
Company, bought on September 12, 1918, from the Alien 
Property Custodian of the United States the American 
branch of the appellant corporation, then a German joint 
stock company and an alien enemy. This branch was con¬ 
ducted under the name and style of ‘‘Orenstein & Koppel— 
Arthur Koppel Aktiengesellschaft.^^ Before And at the 
time of sale the American branch was entirely separate and 
distinct from the German parent corporation, apd operated 


1 




independently of it (R. 2.) The consideration paid by the 
appellee to the Alien Property Custodian was $1,312,000.00 
and the sale included “all and singtdar the property, real and. 
personal, tangible and intangible, rights, claims, titles, in¬ 
terests, effects and assets of every kind and description 
whatsoever of said Orenstein & Koppel—^Arthur Koppel 
Aktiengesellschaft, situate in the United States of America, 
as defined in the Trading with the Enemy Act (exclusive of 
accounts, notes receivable, claims, choses in action, money, 
cash and deposits in bank), and all incidents and appur¬ 
tenances thereto, including the business of the American 
branch as a going concern and the good will belonging to or 
owned, possessed, held and enjoyed by it or in its name or 
behalf, or in the name or behalf of any subsidiaries or con¬ 
trolled corporations, including all trade names, trade marks 
and s)mibols, registered or unregistered, and patents.” 
(R. 3.) 

After conclusion of war between Germany and the 
United States the appellant made claim before the Alien 
Property Custodian for the return to it of the said sum of 
$1,312,000.00 paid by appellee to said Alien Property Cus¬ 
todian for the said business. Thereafter the German cor¬ 
poration, appellant here, again entered business in the United 
States and foreign countries as mibre fully appears from 
the following allegations of the declaration: 

“EIGHTH: Thereafter the defendant, notwith^ 
standing the cowueyance aforesaid of its American 
branch and business, and in violation of defendanfs 
contractual and legal obligations thereunder, unlaw¬ 
fully sought to deprive the plaintiff of its purchase 
and to lessen and depreciate the value of plaintiff’s 
good will and business, and to appropriate, control and 
! use the name or names and symbols by or through, 
which the business of the American branch had be^ 
carried on in the aforesaid territory, and to that end 
and with that purpose the defendant corporation, its 
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agents and attorneys, did or caused to be done the fol¬ 


lowing acts: 


Solicited customers formerly of the American 
branch; opened offices and agencies in the territory 
aforesaid in which the plaintiff was engaged in busi¬ 
ness; bought and sold goods, wares and iperchandise 
of the kinds and types previously dealt in by the Amer¬ 
ican branch in competition with the plaintiff and under 
and by use of the name or names and sytnbols used 
by said Amlerican branch and owned by plaintiff, or 
otherwise attempted to usurp the good will of its 
former American branch as if it had not been sold by 
the Alien Property Custodian. 

i 

”2. Instituted or caused to be instituted vexatious 
and harassing law suits and claims in various Courts 
and jurisdictions, including the Courts bf Mexico, 
Brazil, Argentine Republic and Uruguay, and else¬ 
where. I 

i 

“3. Registered or caused to be registered, in the 
territory in which said American branch had carried 
on its business operations, the aforesaid tirade names, 
trade marks and symbols owned and enjoyed by the 
plaintiff due to its purchase of same frorii the Alien 
Property Custodian. 

i 

i 

“NINTH: As a result of said unlawful acts, and 
acts in violation of the terms and conditions of the 
said conveyance to it, the plaintiff suffered! great dam¬ 
age, loss of customers and loss of profitis, and was 
compelled to expend large sums in protecting its prop¬ 
erty and rights acquired from the Alien Property Cus¬ 
todian and in defending itself against the lactions and 
proceedings of the defendant corporation and in main¬ 
taining its business, good will and reputati<pn, and was 
forced to compensate attorneys and agent^, and to in¬ 
cur and pay costs and expenses of litigatiop, including 
fees of experts and witnesses.” (R. 4.) 




On August 16, 1928, appellee filed its declaration in the 
Supreme Court of the District of Columbia (R. 1) pur¬ 
suant to the provisions of Section 15 of the Settlement of 
War Claims Act of 1928 (c. 167, 45 Stat) which amended 
the Trading with the Enemy Act (c. 106, 40 Stat. 411) by 
adding thereto Section 30 reading as follows: 

^‘Any money or other property returnable under 
subsection (b) or (n) of section 9 shall, at any time 
prior to such return, be subject to attachment in ac¬ 
cordance with the provisions of the code of law for 
the District of Columbia, as amended, relating to at¬ 
tachments in suits at law and to attachments for the 
enforcement of judgments at law and decrees in equity, 
but any writ of attachment or garnishment issuing in 
any such suit, or for the enforcement of any judgment 
or decree, shall be served only upon the Alien Property 
Custodian, who shall for the purposes of this section 
be considered as holding credits in favor of the person 
entitled to such return to the extent of the value of the 
money or other property so returnable. Nothing in 
this section shall be construed as authorizing the tak¬ 
ing of actual possession, by any officer of any court, 
of any money or other property held by the Alien 
Property Custodian or the Treasurer of the United 
States.’' 

An indemnity bond of $200,000.00 was posted by appellee 
and an attachment was issued and served upon the Alien 
Property Custodian, who thereupon filed his detailed re¬ 
turn pursuant to law (R. 16), admitting credits in his hands 
considerably in excess of appellee’s claim. 

The subsequent proceedings in the Court below are fully 
set out in the record. 



II. ARGUMENT. 


f 

I 



The argument of counsel for the appellant, while grouped 
under five separate headings, can best be considered under 
two groups. The first four headings concent themselves 
with attacks upon the pleadings, while the fifth point men¬ 
tioned by appellants is in a class by itself in thkt it attacks 
the constitutionality of Section 30 above quoted. For the 
sake of clearness and brevity we will therefore discuss the 
two questions involved under the following two j main classi¬ 
fications, styled A and B, respectively. I 

I 

j 

A. 

i 

THE DECLARATION SHOWS A BREACH 
OF CONTRACT AND THE ATTACHMENT 
WAS AUTHORIZED UNDER SECTION 445 
OF THE CODE OF LAWS OF THE DISTRICT 
OF COLUMBIA AND SECTION 30 OF sIeCTION 
15 OF THE SETTLEMENT OF WAR ELAIMS 
ACT. 

I 

Point 1. 

Paragraph 30 was added to the Trading with 
THE Enemy Act to give the relief askeI) in this 

SECTION AND AMOUNTED TO AN AMENDMENT OF SEC¬ 
TION 445 OF THE Code. 

I 

i 

When Congress added paragraph 30 to S^tion 15 of 
the Settlement of War Claims Act of 1928 \(c. 167, 45 
Stat.), amending the Trading with the Enemy Act (c. 106, 
40 Stat. 411), it had before it the facts set out in the re¬ 
spondent's declaration. In other words, it was found that 
there were a great many American individuals and con¬ 
cerns that had claims against German Nationals, and there 
was no way to satisfy these claims unless the!money held 
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by the Alien Property Custodian could be attached and the 
cases tried in the United States. Congress intended, there¬ 
fore, to give a remedy that did not before exist and the 
purpose of Section 30 must therefore be held in mind when 
construing Section 445 of the Code of Laws of the Dis¬ 
trict of Columbia. 

As was said in Hewett vs. Telegraph Company, 4 M. 424: 

‘‘The First and principal rule in the construction of 
the statute is the consideration of its meaning, scope 
and objects and the intention of the legislature in en¬ 
acting the law.^^ 

While repeal of, or the amendment to, an earlier statute 
by implication is not favored, still the previous statute will 
be impliedly amended provided the amending statute shows 
on its face that it was intended to broaden the scope of the 
earlier statute. In this case there can be no doubt that the 
evil sought to be remedied or the difficulty to be removed 
by the addition of Section 30 to the Trading with the Enemy 
Act was to give to persons having causes of action against 
persons having property in the hands of the Alien Property 
Custodian a new remedy that did not exist before. There 
is no limitation on the nature of such actions nor should 
there be any as it was, of course, impossible to determine 
in advance how many, or of what nature, such actions 
might be. 

Undoubtedly, the remedy given would have to be en¬ 
forced pursuant to the laws of the District of Columbia in 
regard to attachments so far as procedure, bonds of in¬ 
demnity, and methods of publication to obtain jurisdiction 
were concerned, but the legislative intent was clearly to 
cover all cases and the history of the amendment clearly 
shows that it was intended to cover cases such as the one 
at bar. Although an amendment in different form, bearing 
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on the case at bar, when proposed in the Houie was not 
accepted by the Chairman of the Committee having the bill 
in charge, the Senate Committee was evidently favorably 
impressed and reported the bill with an amendment giving 
the relief finally granted by Congress. 


Point 2. 

The case at bar was within the contemeeation oe 
Congress in enacting Section 30. I 

This particular controversy was presented to I the Senate 
Committee, and, therefore, must have been in tlje minds of 
the framers of the amendment as one of the ca^es wherein 
the difficulty of enforcing existing rights, if any, were con¬ 
sidered. The Conference Committee accepted ^e amend¬ 
ment with a slight modification and the Chairpian of the 
Ways and Means Committee of the House evidently 
changed his mind in regard to the question as he was one 
of the Conferees. 

In support of the above propositions, see t^e hearings 
before the Senate Finance Committee on H. R. 7201, pages 
123, et seq.; the reference to this amendmenti in Senator 
Smoot’s report to the Senate, p. 33, and in the Conferee’s 
report submitted by Judge Green to the House of Repre¬ 
sentatives (Cong. Rec., February 27, 1928, p. 3766) in 
which he says: i 

‘^Section 30, added to the Trading with the Enemy 
Act by the Senate amendment, extends tiie remedies 
of creditors of the owners of property ^eld by the 
Alien Property Custodian. The provisions of the ex¬ 
isting law are very limited. The new Section allows 
attachments against the property in sam^ manner as 
if the Alien Property Custodian were an individual in- 





debted to the owner to the extent of the value of the 
property held.” 

and the following cases: 

Johanson vs. Washington, 190, U. S. 179, 
in which Mr. Justice Brewer said (p. 185) : 

‘‘While ordinarily a special law is not repealed by a 
subsequent general statute unless the intent so to do 
is obvious, yet there is no rule which prevents the later 
from applying to cases not provided for by the former.” 

District of Columbia vs. Hutton, 143 U. S. 18, 

in which Mr. Justice Lamar, citing United States vs. Tynen, 
11 Wallace 82, 92, says (p. 26) : 

“When there are two acts on the same subject the 
rule is to give effect to both if possible.” 

And see cases cited on page 27. 

And see also Gibson vs. U. S., 194 U. S., 182. 


’ Point 3. 

The cause oe action is based on contract. 

Actions at law are either actions ex contractu or ex 
dilecto; that is, actions based upon contract or tort. An action 
ex contractu deals with a violation of some acquired right; 
that is to say the parties must have had some kind of deal¬ 
ings in order to give rise to the action. An action ex dilecto 
on the other hand is based upon a violation of a natural 
right, as distinguished from an acquired right. In an action 
ex dilecto the parties generally had no previous relations 
with each other in connection with the matter in which the 
action is based. Bearing in mind this classification one 
cannot say that an action based upon an implied warranty 
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in a deed of conveyance is an action ex dilecto. ' It must, 
therefore, be an action ex contractu. 

The declaration seeks to recover damages for breach of 
an implied contract. Any rights that the appellee has in 
this case it has received by virtue of the conveyance from 
the Alien Property Custodian. The provisions of the 
Trading with the Enemy Act and the laws applicable to the 
conveyance executed by the Alien Property Custodian to 
the appellee had the same force and effect as if Voluntarily 
executed by the German corporation itself, (itoppel In¬ 
dustrial Car and Equipment Company vs. Orenstein and 
Koppel Aktiengesellschaft, 289 Fed. 449.) In every sale 
there is an implied prontise or warranty, that the vendor 
will not destroy the thing which he has sold. This right of 
the appellee here to enjoy the fruits under its conve 3 rance 
free from interference by the appellant was exprejssly recog¬ 
nized twice by the Circuit Court of Appeals, |the Court 
saying: I 


*We think this conveyed to the purcha^r the ex- 
elusive right to carry on the business in the United 
States, with the right of protection of ai Court of 
Equity from interference by the German corporation, 
for if the present interference be permitted! what was 
conveyed would in time be destroyed.” 

i 

[ 

Koppel Ind. C. and E. Co. vs. Orenstein and Kop¬ 
pel Ags. 289 Fed. 449. 


“After the sale, in this instance of the good will of 
the German corporation's business, it had ho right to, 
represent itself as carrying on that business which had 
been sold or to use its trade marks or symbols—it had 
no right to change its name and then have its repre¬ 
sentatives solicit the business in this country, using 
such name and such means as before described in seek¬ 
ing the business.” (289 Fed., p. 452.) 


j 

i 

i 

I 

j 

i 

I 


I 
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By referring to the declaration it can be seen that the 
appellant here, among other things, destroyed the good will 
which the appellee had purchased. The following quota- 
tation from Knoedler vs. Glaenzer, 55 Fed. 895, correctly 
states the law applicable: 

“The good will of a business comprises those ad¬ 
vantages which may insure to the purchaser from hold¬ 
ing himself out to the public as succeeding to an enter¬ 
prise which had been identified in the past with the 
name and repute of his predecessor. 

“Any conduct on the part of a vendor of a good will, 
calculated to impair the value of these advantages, is 
a breach of promise, implied in sales of every descrip¬ 
tion, that the vendor will not disturb the vendee in the 
enjoyment of his purchase.” 

Tiffany on “Sales,” 2nd Ed., p. 386, states the law as 
follows: 

“In a contract to sell, or a sale, unless a contrary in¬ 
tention appears, there is an implied warranty that the 
buyer shall have and enjoy quiet possession of the 
goods as against any lawful claims existing at the time 
of the sale.” 

Williston oh “Sales,” 2nd Ed., p. 428, states as follows: 

“The Sales Act, following the provisions of the 
English statute, provides that the seller impliedly war¬ 
rants both title and quiet enjoyment. The effect of 
this provision would seem to be to give the buyer the 
right to proceed immediately though his possession was 
not disturbed, and if later his position was interfered 
with he could bring another action on the implied cove¬ 
nant of quiet enjoyment and recover the damages which 
he failed to recover in the first action. The same 
question arises in regard to covenants of warranty and 
quiet enjoyment in deeds of real estate.” 

The whole declaration of the appellee is based upon a 
direct violation by the appellant of the contractual rights 
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i 
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of the appellee. All its rights are acquired by reason of 
the conveyance from the Alien Property Custodian, and 
bearing in mind that the sale here involved as com^ 
plete as if it were a voluntary cowveyance of its interests in 
the United States by the German corporation” one can 
readily see that the cause of action is for the breach of an 
implied contract, and that an attachment is clearly author¬ 
ized by section 445 of the Code of Laws for the District 
of Columbia. 


Point 4. ! 

j 

The declaration is sufficiently Explicit to sustain 

THE CAUSE OF ACTION. ! 

j 

The appellant further complains that the declaration and 
supporting affidavits did not specifically and ip detail ad¬ 
vise it of the various items of damage claimed. No de¬ 
mand has been made for a bill of particulars, lior has ap¬ 
pellant asked that any part of the declaration or! supporting 
affidavits be made more specific, and no doubt the Court 
below could require further details if it thought that the 
allegations were not specific and detailed enough. How¬ 
ever, paragraphs 8 and 9 of the declaration set Iforth direct 
and itemized charges, and inform the appellaiit with pre¬ 
cision as to the nature of the claim and the virious items 
sued upon. 

The appellant refers to the case of Suter vs^ Lockwood 
Dental Co., 45 App. D. C. 92, but the full quotation is not 
given. It is as follows: 

f 

‘We do not consider that the attachmeint statute is 
only meant to apply to those actions for damages for 
'■ breach of contract which are precisely liquidated and 
ascertained. The object of the statute undoubtedly is 


I 

I 

I 


I 


u 


11 



to require such a statement of the damages suffered as 
will be informing to the defendant and enable him to 
prepare himself to meet the issue tendered and this 
requirement, we think, has been met in the supporting 
affidavit. And when it is borne in mind that before an 
attachment is issued in such a case as this the plaintiff 
nmst first file a bond, executed by himself with surety 
to be approved, 'in twice the amount of his claim, cofu- 
ditioned, etc/, so strict an interpretation of its provi¬ 
sions as seems to have been made by the tried Court is 
not required/' 

A study of the foregoing case discloses the fact that the 
declaration and supporting affidavit was in some respects 
not as specific as are the pleadings involved in this case. 
The plaintiff asked for damages of Twenty Thousand 
($20,000.00) Dollars for the breach of a contract of em¬ 
ployment, and it is apparent upon the pleadings that the 
Twenty Thousand ($20,000JOO) Dollars represented more 
than his actual salary. 

The fact that the affidavit of merit or the declaration is 
insufficient is not in itself grounds for quashing an attach¬ 
ment and if the Court should hold that the declaration and 
affidavit werfe not specific and detailed enough it would 
grant leave to the appellee to amend, upon proper applica¬ 
tion. This was held in: 

Moses vs. Hayes, 36 App. D. C., 194, and 
Hayes vs. Conger, 36 App. D. C., 202. 

In each of these cases the Court refused to quash the at¬ 
tachment on the grounds of the insufficiency of the affi¬ 
davit, but held that the Court having retained jurisdiction 
of the *Ves” would let the attachment stand, but might grant 
leave to amend. 
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B. 


SECTION 30 AMENDING THE TRADING WITH 
THE ENEMY ACT IS CONSTITUTIONAL. 

The argument of counsel for the appellant, urging upon 
the Court the constitutionality of Section 30 is frivolous 
and without merit. The Supreme Court of the United 
States has repeatedly held that since Congress hid the right 
to seize this property it has the right to do anything with 
it as it pleases. There was no requirement at all upon 
Congress to return any of this property to the German 
Nationals and Congress had a perfect right to iinpose such 
conditions and limitations upon its returns as| it saw fit. 
It was only in furtherance of those principles of j justice and 
fair dealing, for which the Congress of the Uijiited States 
has ever been an example to the rest of the world, that it 
ordered the return of this property to German Nationals, 
and at the same time provided the means whereby Ameri¬ 
can citizens could enforce their legitimate claims against 
these selfsame German Nationals. In the preset case the 
appellant is a German National who is guilty |of the acts 
alleged in the declaration and unless the attachment is per¬ 
mitted to stand, the very purpose of the Act of Congress 
will be defeated and the appellee here deprived bf its lawful 
rights. I 

Mr. Justice Holmes, in speaking for the Supreme Court 
of the United States in the case of White vsl Mechanics 
Securities Corporation, 269 U. S. 283, 70 L. Ed. 275, said; 

i 

‘‘The United States seized the property! in question, 
from an enemy, and, of course, could do yrith it what 
it liked. 

“The funds were seized adversely by | the United 
States in time of war. They are in its hahds. It has 
declared by an Act of Congress what shall be done 
with them, and that is the end of the matter. There 
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is no question that such a seizure and disposition are 
within its powers.” 

Further authority for the unlimited right of Congress 
to dispose of this property as it sees fit are the cases of 

United States vs. Chemical Foundation, 272 U. S. 
1, 71 L. Ed. 131, and the 

Swiss National Insurance Company vs. Miller, 
267 U. S. 42, 69 L. Ed. 504. 

It is further submitted that the appellants are estopped 
from raising any question as to the validity of the act which 
places a condition upon the return of a part of the property 
to them. Their right or interest in it ended with its seizure 
and with the Treaty of Berlin, ratified by their government 
and which approved every act of the United States which 
had been or might be had with respect to property seized 
under the Trading with the Enemy Act. The Treaty of 
Berlin, Section 297, subsection (d) and Annex to Section 
4, subsection 1 and 3. 

III. CONCLUSION. 

In conclusion we respectfully submit that the appellee 
should be granted its day in Court on the issues presented 
in the declaration. If the present action is not permitted to 
take its course in the lower Court, the appellee will have no 
opportunity to obtain redress against the appellant in the 
United States. The appellee has paid a large sum of money 
to the Alien Property Custodian for the assets involved and 
unless the action of the lower Court in overruling the de¬ 
murrer is sustained, the whole investment of the appellee 
will practically be wiped out and destroyed by the wrongful 
acts of the appellant. The appellant ought not to be per¬ 
mitted to blow hot and cold at the same time. Either it 
should abide by the conveyance of the Alien Property Cus- 
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todian and claim the proceeds of sale, which it has done, or 
else seek to set the conveyance aside. Appellant's present 
position is inconsistent. It has made claim before the Alien 
Property Custodian for the proceeds of sale, ind at the 
same time is seeking to evade the necessary legal Obligations 
and consequences naturally flowing unto the appellee by 
virtue of the conveyance aforesaid. 

The action of the lower Court should be affimied and the 
appeal dismissed. | 

Chari.es Henry ButlEr, 

John A. Kratz, i 

Attorneys for Appellee, 

! 

Godfrey L. Munter, | 

Of Counsel. \ 

I 

Washington, D. C., I 

August 26, 1929. ! 
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